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This is an administrative appeal of the Attorney General’s Open Records Decision in 1‘5-
ORD-108, wherein the Attorney General found that Plalnuff/Appellant University of Kentucky
(“UK?™) failed to meet 1ts burden of ptoof in denymg an open records request on the basis of KRS
61.878( 1)(a), (), (91, (c)2, ®, (), and (k), and the Fayette C1rcu1t Court's oplmon in Ky,
Coalition for Anzmal Protection, Inc v. UK 87-CI-2728 (Fayette Circuit Court, January 5,
1989). Xy. Op. A" Y Gen. 15-ORD-] 08 (2015)

This matter was submitted to this Court to rule on the metits on January 30, 2017. The
parties had oral arguments on Defendant/Appellee, People for the Ethical Tr. eatment of Animals,
Inc.’s, (“PETA’) Motion to Compel Discovery on January 19,2016 to which this Court entered
. an Order March 30, 2016 setting forth the arguments of both sidee and the procedural posture of
this case. The Order of March 30, 2016 is incorporated by reference and portions are cited for
reference he1e1n Addmonally, on August 18, 2016, the Court issued an Order declaring the
Vaughn Index produced by UK i in response to PETA’s dlscovery requests sufficient and ruhng
that UK’s stated exemptions were preserved for the record. The Court, havmg reviewed both

ezved
parties’ briefs on the merits, and documentation filed in support and opposition thereto, the
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relevant case laVs;', the regulations‘ and being otherwise duly and sufficiently advised,l ITIS

HEREBY ORDERED. that Plaintiff/Appellant’s.appeal of Attorney General’s Open Récords
Decision in 15—6RD-108 is DENIED. This Court agrees witil the Attorney General’s finding
that UK’s denial of PETA’s request constituted a violation of the Kentﬁcky Oi)en Records Act

and that UK failed to meet its burden of proof with respect to the exemptions it asserted.

FACTS AND PROCEDURAL HISTORY!

1. On August 1, 2014, PETA 1‘eque§ted copies in writing from UK of “[a]ll active ‘
Institutional Care and Use Committee (IACUC) approved protocols for fhe use of
animals in teaching exercises.” A copy of PETA’S request is attached to the
Complaint and Notice of Appeal as Exhibit A, |

2. UK‘ contends that the records PETA secks concern animal use protocols

. conﬁdentlally submitted by UK faculty and that these p1 otocols are obtained,
compﬂed and maintained in whole or in part for the purposes of conducting scwntlﬁc
.research,

3. On August 13, 2014, by letter, UK provided PETA with a list éf the protocols that
met PETA’s description of records sought. UK denied PETA’s request for the actual
protocols by letter dated Septezﬁber 4, 2014, citing, among other things, statutory
exemptions. A copy of UK’s letters in response to PETA’s requesf are attached to the
Comple}‘int and Notice of Appeal as Exhibit C.

4. PETA .appealed UK’s deﬁial to the Office of the Attorney General by letter and
memorandum dated January 8, 2015, A copy of same is attached to the Complaint

and Notice of Appeal as Exhibit D.

! This information was taken from Plaintiff/Appellant’s Complaint and Notice of Appeal.
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5.

10.

UK responded to PETA’s appeal by memorandum to the Attorney General dated

February 2, 2015, A copy of that memorandum is attached to the Complaint and

" Notice of Appeal as Exhibit E,

On June 16, 2015, the Attorney General issued the Decision (15-ORD-108), ﬂnding
that UK’s denial of PETA’s request constituted a Violation of the Kentucky Open
Recofds Act. The Attorney General further found that UK had failed to meet its
burden of proof with respect to the exemptfons it had asserted. A copy of the
Decision is attached to the Complaint and Notice of Appeal as Exhibit F,

On January 19, 2016, the parties argued the issues of whether this was to be

considered an original action and whether discovery should commence before the

Court and the matter was taken under adVisement.
On March 30, 2016 this Court issued an Order hoIdiﬁg specifically...

KRS 61.822(3) explains that in an appeal of an Attorney General’s

decision, where the appeal is properly filed pursuant to KRS 61.880(5)(a),

the Court shall determine the matter de novo. Given the relevant case law

and statutes cited herein, the Court finds and concludes that this is an

original action that should be reviewed de novo without giving

consideration.or deference to the Attorney General’s decision.
And on the matter of discovery, UK was ordered to produce to PETA “a more in-
depth Vaughn index pursuant to 32 CFR 701.39 within 30 days from the date of entry
of this Order.”
On April 29,2016, UK provided the Court with its Vaughn Index.
PETA filed a Request for Ruling, on June 13, 2016 and UK responded. PETA also
filed a Notice of Filing on July 11, 2016 and UK responded. This Court entered an

Order on August 18, 2016 ﬁﬁding that the Vaughn Index provided by UK in response




to PETA’s discovery requests was sufficient and that UK’s statéd exemptions were
sufficiently presetved for the record.
. 11. UK filed their brief on thq merits on October 17, 2016 and PETA filed their response *
brief on December 15, 2016. UK’s reply brief was filed January 13,2017 and the -
_case was deemed submitted to t‘he Court for decision on January 30, 2017,

LEGAL ANAYLSIS

The Court incorporates its legal analysis in the March 30 2016 Order and its August 18,
2016 Order, and further states that after review of UK’s tendered Vaughn Index, the Court is -
satisfied that its stated exemptions have been propely preserved for the record, however, this
Court agrees with the Attorney General and the analysis in Ky Op. 41ty Gen. 15- ORD-J 08
(2015)which found that UK failed to meet its burden of proof'in denying an open records requést
on the basis of KRS 61.878(1)(a), (b), (c)l (€)2, (@), (j), and (k), and the Fayette Circuit Court's
0p1n10n in Ky. Coalition for Anzmal Protection, Inc. v. UK, 87-CI-2728 (Fayette Circuit Court,
| January 5, 1989). Ky, Op. Attly Gen. 1 5-ORD-108 (2015),

This Cburt shall determine an appeal of an Attorney General’s decision de novo pursuant
to KRS 61.882. PETA has ar gued and this Court agrees that Kentucky courts regard the
Attorney General's opinion as highly persuaswe but not binding and Kentucky:courts give great
weight to the reasoning and opinion expressed by the Attorney General, York v, Com., 815
S W 2d 415 (Ky. Ct. App. 1991). PETA points the Court spec1ﬁcally to the caselaw that
suggests a great Welght given to the Attomey General in open records decisions. Commonwealth
Cabinet for Healtk & Family Servs, v. Scorsone, 251 S.W.3d 328, 330 (Ky. Ct. App. 2008),

As descnbed In 15-ORD-108, the question presented is

whether the University of Kentucky v1olated provisions of the Open Records Act
.in denying Samantha Sujter's August 1, 2014, request for copies of “[a]ll active
Institutional Animal Care and Use Comm1ttee (IACUC) approved protocols for
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the use of animals'in teaching exercises.” Ms. Suiter is identified as a Science
Education Specialist affiliated with People for the Ethical Treatment of Animals
which pursued this appeal on her behalf, We find that the University failed to .
meet its burden of proof in denying Ms. Suiter's request on the basis of KRS
61.878(1)(a), (b), (c)1, ©)2, (i), (), and (k), and the Fayette Circuit Court's
opinion in Ky, Coalition Jor Animal Protection, Inc, v, UK, 87-CI-2728 (Fayette
Circuit Court, January 5, 1989), Ky, Op. Att'y Gen. 15-ORD-108 (2015)

The Attorney General briefly described the arguments made by both UK and PETA and
addressed each ekemption claimed by UK under KRS 61.878. This Court has reviewed the -
analysis, finds it is sound and agrees with the Attorney General’s assessment of the arguments in
15-ORD-108. The Attorney General explains that “Kentucky’s Open Records Act contains a
legislative presumptive favoring access to public records unless the records are subject to one or
more of the exemptions codified at KRS 6 1.878(1)(a) through (n) as ‘strictly construed,”” Ky.

.Op. Att'y Gen. 15-ORD-108 (20] 3).

Addressing KRS 61,878 (1)(a), UK asserts an argument that the teaching protocols
requested contain information of petrsonal ﬁature, to which PETA responds to the contrary that
the public is entitled to know the names of public employees carrying out the public’s business at
public expense. The Attorney General applied a weighing of non-disclosure versus the
underlying policy for openness for the public good, citing Zink . Com., Dep't of Workers'
Claims, Labor Cabinet, 902 S.W.2d 825 (Ky. Ct. App. 1994),

whether request for information under Open Records Act constitutes clearly
unwatranted invasion of personal privacy entails comparative weighing of
~ antagonistic interests in which privacy interest in nondisclosure is balanced
against general rule of inspection and its undeérlying policy of openness for
general good, and circumstances of given case will affect balance. See Id,
The Attorney General ultimately found and this Court agtees that “because no open

records related to public interest sufficient to overcome the faculty and staff s4privacy interest in ‘

their contact i‘nformation, both public and private, is articulated, the University may redact this

information before disclosing the protocols.” Ky. Op. Att'y Gen. 15-ORD-108 (2015).
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KRS 61.878 (1)(@). PE-TA notes in its Response Brief on the merits herein that it is not
interested in such contact information, but argues that the University has pubhshed on its website
the names of faculty and staff involved in courses in which animals are used for teaching
purposes, Response Brief of Defendant/dppellee PETA, p7.

Additionally, the Attorney General cited Zink finding that UK’s pnvacy interest does not
turn on the identity of the records requestor See supra, at 828. Purther explaining that any -
member of the public has ; Just as much right to access as another. UK made ar guments about the

| faculty and staff’s safety concern if their 1dent1ty and these teaching protocols were dlsclosed
based on the argument that there are extreme groups that have created violent video games
and/or that threats to individuals made in other cages.? However, the fact that UK publishes their
faculty and staff contact information on their webs1te “weakens” their ptivacy argument,

Regaldmg KRS 61.878(1)(b), the A’ctorney General fouﬁd that the teaching protocols at -
issue were not proven to be confidentially disclosed to it by an outside entity, such as in 14-

" ORD-158. The Attorney General found and this Court agrees that KRS 61.878(1)(b) is
inapplicable to the protocols at issue herem This Court agrees with the sound analysis in 15-
ORD-108 regar: dmg the review of KRS 61 878(1)(c) 1 and 2, finding that the teaching protocols
have not been shown to have been generated by an outs1de entity and thereafter disclosed to the
University for purposes of KRS 6 1.878( 1)(c) 1 and neither were the teaching protocols

“Compiled and mamtamed” for purposes of KRS 61, 878(1)(0) 2,

2 PETA has renewed their Motlon to Strike filed on February 22, 2016 as to UK's Statement of Points and
Authorities, to apply to Sections IV and V of UK’s Opening Brief at 5-13 arguing the statements contained therein
are “irrelevant, hyperbolic, prejudiclal, and founded on hearsay,” Response Brief, p10, ft nt 4. The Court considers
the Motion to Strike moot as it has already been considered and the Court Is ruling in favor of PETA. The Court
would have overruled the Motion to Strike as the Court errs on the side of having more information to make its
decision and does not find the arguments made by UK to be prejudiclal to PETA because PETA had every
opportunity to respond. .




The Attorney General found and the Court agrees that the approved teaching protocols at
issue herein are not draﬁ‘s or prehrmnary as the language of KRS 61.878 (1)() and () descrlbes
“[T}he teaching protocols have been vetted and approved by the University’s IACUC, That
committee has taken final action on them and they have fozfelted their preliminaty character.”

‘Ky. Op. Ait'y Gen. 15-ORD-108 (20]5)

UK invokes KRS 61.878 (1)(k) as an exception in tandem with the Animal Welfare Act,
7U.8.C.A. § 2131, The Attomey General analyzed this exception in terms of whether the
teaching protocols at issue constitute “trade secrets” as defined by Kentucky legislation and find
that there is no proof that the teaching protocols constitute trade s'ecrets to create a federal
confidentiality requlrement and therefore reliance on KRS 6 1. 878( 1)(k) is misplaced and this
Court agrees,

Finally, the Attorney General distinguishes a case relied | upon by UK Ky. Coalition for
Animal Protection, Inc, v, UK, (Fayette Circuit Court, January 5, 1989), The Attorney General
finds and the Court agrees that the issue herein is a matter of ﬁrst impression and it is
distinguishable from the issue in Ky. Coalition fo; Arimal Protecz‘zon because the facts there
involved “research protocols” that had been submitted to IACUC and not approved, that .
contained some processes that may have commercial value, Thexefore Ky. C’oalttzon Jor Animal
Protectzon 18 not controlling herein.

Based on the foregoing analysis, this Court agrees with the Attorney General’s finding
that UK’s denial of PETA’s request constltuted a violation of the Kentucky Open Records Act
and that UK falled to meet its burden of proof with respect to the exemptlons it asserted. IT IS
HEREBY ORDERED that Plaintiff/Appellant’s appeal of Attomey General’s Open Records

Decision in 15-ORD-108 is DENIED and UK shall honor PETA’s August 1, 2014 request for




“la]ll active Instltutlonal Animal Care and Use Committee approved protocols for the use of

animals in teaching exercises.” In compliance with 15- ORD-108, because no open records

related public interest sufficient to overcome the faculty and staff’s ptivacy interest in their

contact information, both public and pnvate, 1s articulated, the University may redact this

information before disclosing the protocols, but must otherwise make full disclosure of the

protocols.”

SO ORDERED this é § / di ay of February, 2017.
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CERTIFICATE OF SERVICE

This is to certify that a ttue and correct copy of the foregoing Order was mailed, first

class, postage prepaid, on this day of February, 2017, to the following:
Stephen L. Barker

Joshua M. Salsburey

Stephanie Wurdock

~'STURGILL, TURNER, BARKER & MOLONEY, PLLC
333 West Vine Street, Suite 1500

Lexington, KY - 40507

AND

William E. Thro

"General Counsel

University of Kentucky

Office of Legal Counsel

301 Main Building ‘

Lexington, KY 40506-0032

Counsel for Plaintiff dppellant. University of Kentucky

William E. Sharp, Legal Director

ACLU of Kentucky

‘315 Guthrie Street, Suite 300

Louisville, KY 40202

Counsel for Defendani/Appellee, PETA, Inc.

Gabriel Z. Walters, Esq.

PETA Foundation

1536 16" St, N.W.

Washington, D.C. 20036

Counsel for Defendant/dppeliee, PETA, Inc.
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